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Small Business Administration § 124.1010 

(i) Certification by DOT recipient. If a 
firm applying for SDB certification has 
a current, valid certification as a dis-
advantaged business enterprise (DBE) 
from a Department of Transportation 
(DOT) recipient, SBA may adopt the 
DBE certification as an SDB certifi-
cation when determined by the AA/ 
SDBCE or designee to be appropriate. 

[63 FR 35772, June 30, 1998, as amended at 65 
FR 33250, May 23, 2000; 65 FR 57542, Sept. 25, 
2000] 

§ 124.1009 How does a firm appeal a 
decision of a Private Certifier? 

Where a Private Certifier performs 
an ownership and control determina-
tion and finds that a firm is not owned 
and controlled by the individual(s) 
claiming disadvantaged status, the 
firm may appeal that decision to OHA 
pursuant to part 134 of this title. The 
firm must serve SBA’s Associate Gen-
eral Counsel for Procurement Law and 
the applicable Private Certifier with a 
copy of the appeal. 

(a) The Private Certifier must submit 
to OHA the full record upon which its 
decision was based within two days of 
receiving notification that an appeal 
has been filed. 

(b) The Private Certifier and SBA 
may each elect to appear or not appear 
in an appeal proceeding. 

(c) OHA’s review is limited to the 
facts that were before the Private Cer-
tifier at the time of its final decision 
and any arguments submitted in or in 
response to the appeal. OHA will not 
consider any facts beyond those that 
were already presented to the Private 
Certifier unless the administrative 
judge determines that manifest injus-
tice would occur if the appeal were lim-
ited to the record. 

(d) OHA will decide whether it be-
lieves that the facts are supported by a 
preponderance of the evidence the Pri-
vate Certifier’s determination regard-
ing ownership and control. 

(e) Where the facts presented in the 
record leave significant doubt as to 
whether the petitioner is or is not 
owned and controlled by one or more 
individuals claiming to be disadvan-
taged, the administrative judge may 
remand the case to the Private Cer-
tifier for reconsideration in accord 
with his or her remand order. 

(f) If OHA finds that the firm is 
owned and controlled by the indi-
vidual(s) claiming disadvantaged sta-
tus, OHA will refer the application to 
SBA for further processing. If OHA 
finds that the firm is not owned and 
controlled by such individual(s), the 
administrative judge will state the rea-
sons for that decision, which will be 
the final decision of the Agency. 

[63 FR 35772, June 30, 1998, as amended at 65 
FR 57542, Sept. 25, 2000] 

§ 124.1010 Can a firm represent itself 
to be an SDB if it has not yet been 
certified as an SDB? 

(a) General rule. Except as set forth in 
paragraph (d) of this section, a firm 
may represent itself to be an SDB con-
cern in order to receive a preference as 
an SDB for any Federal procurement 
program if it has submitted a complete 
application for SDB certification to 
SBA or a Private Certifier and it has 
not received a negative determination 
regarding that application from SBA or 
the Private Certifier. A firm that has 
received a negative determination of 
ownership and control or a negative de-
termination regarding its disadvan-
taged status and is awaiting the resolu-
tion of its appeal of that determination 
may not represent itself to be an SDB. 

(b) Where applicant becomes successful 
offeror. If a concern becomes the appar-
ent successful offeror on a contract for 
which it would receive a benefit for 
being an SDB while its application for 
SDB certification is pending, either at 
SBA or a Private Certifier, the con-
tracting officer for the particular con-
tract must immediately inform SBA’s 
AA/SDBCE. SBA will then prioritize 
the firm’s SDB application and make a 
determination regarding the firm’s sta-
tus as an SDB within 15 days from the 
date that SBA received the contracting 
officer’s notification. 

(1) Where the apparent successful 
offeror’s completed application is pend-
ing an ownership and control deter-
mination with a Private Certifier, the 
concern must inform SBA which Pri-
vate Certifier has its application. SBA 
will immediately contact the Private 
Certifier to require the Private Cer-
tifier to complete its ownership and 
control determination within 5 days of 
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